ERMI License Elements Worksheet

Vendor/product: 

License date

	1. Authorized User Definition
	‘means individuals who are authorized by the Institution to access the Institution's information services available through the Institution’s Secure Network and who are (i) affiliated with the Institution as current students, faculty, library patrons, employees, or in some other capacity whereby they are permitted to access such services in the Institution's ordinary course of business, whether from a computer or terminal on such Secure Network or offsite via a modem link to a valid IP address on the Secure Network; or (ii) are physically present on the Institution's premises.’

	2. Fair Use Clause Indicator
	– ‘means use by the Institution or an Authorized User (i) conforming to Paragraphs 107 and 108 of the U.S. Copyright Law as amended from time to time, or (ii) conforming to the guidelines developed by the National Commission on New Technological Uses of Copyrighted Works (CONTU Guidelines).’

	3. Digitally Copy
	Limited

	4. Digitally Copy Term Note
	‘Electronically download and save short extracts from the Licensed Works;’

	5. Print Copy
	Permitted (explicit)

	6. Print Copy Term Note
	‘print out single copies of limited portions of the Licensed Works”

	7. Scholarly Sharing
	Permitted (explicit)

	8. Scholarly Sharing Term Note
	‘An Authorized User may transmit to a third party colleague, in print format only, minimal, insubstantial amounts of the Licensed Works for personal use or scholarly, educational or scientific research or professional use but in no case for resale or other Commercial Use and provided that the relevant copyright notices and appropriate credit information are also transmitted.’

	9. Interlibrary Loan Print or Fax
	Permitted (explicit)

	10. Interlibrary Loan Secure Electronic Transmission
	Permitted (explicit)

	11. Interlibrary Loan Electronic
	Permitted (explicit)

	12. Interlibrary Loan Term Note
	‘using secure means, the Institution may fulfill occasional so-called “interlibrary loan” requests from other institutions for limited portions of a given Licensed Work in print format or by secure electronic transmission, including OCLC Article Exchange, Ariel, Odyssey, and/or ILLiad interlibrary loan software systems), provided that the Institution agrees to fulfill such requests in compliance with Paragraph 108 of the U.S. Copyright Law and the Guidelines for the Proviso of Subsection 108(g)(2) of the CONTU Guidelines.’


	13. Course Reserve Print
	Limited (explicit)

	14. Course Reserve Electronic
	Limited (explicit)

	15. Course Reserve Term Note
	‘allow links from its E-Reserves system to Licensed Works, subject to the limits of the number of permitted, concurrent, Authorized Users who may simultaneously access the Licensed Works (Expanded E-Reserve rights are available by contacting the Copyright Clearance Center cccinfo@copyright.com)’

	16. Electronic Link
	allow links from its E-Reserves system to Licensed Works, subject to the limits of the number of permitted, concurrent, Authorized Users who may simultaneously access the Licensed Works (Expanded E-Reserve rights are available by contacting the Copyright Clearance Center cccinfo@copyright.com);

	17. Course Pack Print
	Limited (explicit)

	18. Course Pack Electronic
	Limited (explicit)

	19. Course Pack Term Note
	‘Except to the extent allowed under Fair Use, Institution may not include Licensed Works in Bundled Course Materials. If the Institution is interested in obtaining Bundled Course Materials, they should contact the Copyright Clearance Center cccinfo@copyright.com.’

	20. Remote Access
	Allowed via Secured Network

	21. Concurrent User (enter a number)
	Varies on how resource was ordered

	22. Concurrent User Note
	‘OUP USA hereby grants the Institution a non-exclusive and non-transferable perpetual license to access and use, and to allow Authorized Users (up to the maximum number of permitted concurrent Authorized Users as may be specified in this Agreement) to access and use the Licensed Works, via the Institution’s Secure Network’

	23. Other Restriction Note
	‘If O   If OUP USA is hosting the Licensed Works, OUP USA reserves the right to withdraw access to the Licensed Works in the event of the detection of a page download rate in excess of the automatic abuse detection system in effect for the relevant Licensed Work. In such event, upon receipt and preliminary review of details from the automated system including, as relevant, the actual download rate detected, OUP USA's customer service will contact the Institution to investigate. OUP USA will restore access only when the matter has been satisfactorily resolved.’ 



	24. Perpetual Access Right
	OUP hosted or self-host

	25. Perpetual Access Note
	‘The Licensed Works are, at the option of the Institution, either (a) purchased with hosting services provided by OUP USA, or (b) to be hosted by the Institution, as specified herein. If the Institution opts to self-host, the Licensed Works will be delivered to the Institution in the form of an electronic file in XML format or other standard format as determined by OUP USA. The provisions of this Agreement apply whether or not the Institution self-hosts, unless expressly stated otherwise.’

	26. Archiving Right
	OUP uses third-party archiving services.

	27. Archiving Format
	Silent

	28. Archiving Note
	Silent

	29. Confidentiality of User Information Indicator
	‘OUP USA will adhere to the privacy policies posted on the websites for each of the Licensed Works. Without limiting the foregoing, it is acknowledged that OUP USA may use the data the Institution provides online to send the Institution information about offers that OUP USA feels may be of interest to the Institution and OUP USA may provide aggregated data about use of the Licensed Works to other persons.’


Additional elements:

	a. Governing law and venue
	‘Except to the extent, if any, that agreement to the following is prohibited by the laws or regulations governing contracts with an entity such as the Institution (including but not limited to any law or regulation governing contracts with public libraries or state or local government-supported educational institutions): this Agreement will be interpreted and construed according to, and governed by, the laws of the State of New York without regard to conflict of law principles that would result in the application of any law other than the law of the State of New York; and the Institution irrevocably agrees that any dispute arising out of or in connection with this Agreement will be subject to and exclusively within the jurisdiction of the United States District Court for the Southern District of New York or the Supreme Court of the State of New York for New York County.’

	b. Notice requirement (# of days)
	30 or 60 days

	c. Breach cure (# of days)
	Immediately

	d. Indemnification clause
	‘Notwithstanding the limitations of Paragraph 9.1, the Institution will defend, indemnify and hold OUP USA harmless from and against all claims, suits, proceedings, losses, liabilities, and damages (including costs, expenses, and reasonable attorneys' fees) arising from: (a) any unauthorized use or dissemination of the Licensed Works by the Institution or its Authorized Users; and (ii) any violation of this Agreement or of any third party’s rights by the Institution or its Authorized Users, including but not limited to infringement of any copyright or other proprietary right or invasion of any privacy rights.’

	e. Warranty
	‘OUP USA represents and warrants that it has the power to enter into this Agreement and to grant the rights conferred herein to OUP USA and the Institutions and that the Licensed Works do not violate or infringe upon any patent, copyright, trademark, trade secret or other proprietary right or contract right of any third party. Except as provided in the foregoing sentence, OUP USA gives no warranty, express or implied, regarding any information or materials contained in or produced by the Licensed Works, nor regarding the accuracy, completeness, or reliability of the Licensed Works. OUP USA PROVIDES THE LICENSED WORKS ON AN “AS IS” BASIS WITHOUT WARRANTY OF ANY KIND EXCEPT AS EXPRESSLY PROVIDED ABOVE. EXCEPT TO THE EXTENT, IF ANY, THAT AGREEMENT TO THE FOLLOWING IS PROHIBITED BY THE LAWS OR REGULATIONS GOVERNING CONTRACTS WITH AN ENTITY SUCH AS THE INSTITUTION, OUP USA DISCLAIMS ANY AND ALL OTHER WARRANTIES, EXPRESSOR IMPLIED, INCLUDING, WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR WARRANTIES THAT THE MATERIAL IN THE LICENSED WORKS IS COMPLETE OR ACCURATE AND IN NO EVENT WILL OUP USA BE LIABLE FOR INDIRECT, SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES ARISING OUT OF THE USE OF, OR INABILITY TO USE THE LICENSED WORKS OR FOR THE LOSS OR DAMAGE OR CORRUPTION OF DATA, LOSS OF PROGRAMS, A LOSS OF BUSINESS OF GOODWILL OR OTHER DAMAGES OR LOSSES OF ANY NATURE ARISING OUT OF THE USE OF, OR INABILITY TO USE THE LICENSED WORKS, INCLUDING WITHOUT LIMITATION: LOSSES ARISING FROM ANY ERRORS, OMISSIONS OR OTHER INACCURACIES IN, OR CORRUPTION CAUSED BY, THE LICENSED WORKS, WHETHER BY TRANSMISSION PROCESSING OR OTHERWISE; OR CLAIM FOR LOST PROFITS, LOST DATA, OR OTHERWISE. WITHOUT LIMITING THE FOREGOING, IN NO EVENT WILL OUP USA’S LIABILITY HEREUNDER, WHETHER ARISING IN CONTRACT, TORT, STRICT LIABILITY OR OTHERWISE, EXCEED THE AMOUNT OF FEES PAID HEREUNDER FOR THE LICENSE OF THE LICENSED WORKS.’


